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“No Oral Modification” (NOM)
clauses are binding

The Supreme Court recently decided that “No Oral
Modification” clauses are binding, meaning that
changes to a contract containing a NOM clause that are
agreed orally will not be enforceable.

In order to offer some certainty, it is
common to see clauses in all sorts of
contracts stating that variations to the
contract may only be made in writing,
signed by the parties. There have been
conflicting views about the effectiveness
of NOM clauses. A common view has
been that a variation resulting from

a verbal agreement could itself be a
contract, which is not required to be in
writing in order to be binding. The new
verbal contract has the effect of varying
the old written contract, despite the
NOM clause.

The case of Rock Advertising Ltd v
MWAB Business Exchange Centres Ltd
suggests that there should be no doubt
in future that the clauses are enforceable
and that oral changes to the contract
will not be effective.

Rock took a licence of offices in a
building operated by MWB. The licence
contained a NOM clause. When Rock
fell into arrears, the owner had a
conversation with an employee of MWB,
to discuss rescheduling the overdue
payments. Rock claimed that the MWB

A NOM clause can be
considered to be an
unfair clause...

employee agreed his proposal. MWB
changed the locks and excluded Rock
from the premises, on the basis that

its employee had not agreed to the
rescheduled payments, and Rock was
in breach of its licence by failing to pay
on time.

MWB sued for the arrears and Rock
counterclaimed for wrongful exclusion
from the premises. The Judge in the
County Court decided that the MWB
employee had agreed the revised terms
but they were not effective, because
they were not in writing, as required by
the NOM clause. The Court of Appeal
disagreed, deciding that the oral
agreement to revise the payments was
also an agreement to dispense with the
NOM clause, and binding on MWB.

The Supreme Court decided that

the law should and does give effect

to a contractual provision requiring
specified formalities to be observed

for a variation. Here, the NOM clause
should be upheld and the lack of writing
and signatures meant that the revised
payment schedule was not binding on
MWB, which was entitled to its arrears.

A party might still be prevented from
relying on a NOM clause where their
conduct has led the other party to act
in a different way (a concept known
as an ‘estoppel’), but more than the
informal variation itself would be




required to give rise to such a right. The
position can be further complicated

in consumer contracts. A NOM clause
can be considered to be an unfair
clause, and not enforceable under the
consumer protection regulations, if the
business routinely agrees variations
with consumers orally. For business to
business contracts, there is now a clear
warning that oral changes to contracts
with a NOM clause will not work.
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worried that compliance was required by
that date and that nothing needed to be
done following it.

| have some words of reassurance and
some words of warning on that.

By way of reassurance, | confirm that
the Information Commissioner’s Office
approach to start with is likely to be
light touch. The ICO is consulting at the
moment on its draft Regulatory Action
Policy to gather views on the way it
plans to regulate the new laws. Once the
consultation is complete, the policy will
be subject to final approval. My view is
that once that approval is given, we will
have a much clearer idea of how the ICO
will enforce the new rules.

By way of warning, organisations need
to realise that GDPR compliance did
not end on 25 May. Compliance is an
“evolutionary process for organisations
- no business, industry sector or
technology stands still. Organisations
must continue to identify and address
emerging privacy and security risks in
the weeks, months and years beyond
2018.” (Elizabeth Denham 23/5/18).

In conclusion, | advise all businesses
to continue to review their approaches
to Data Protection and to continue to
review the ICO website for updates.
Compliance is a continuing process.
What is required from individuals and

businesses alike is a culture change. We

will all need to accept that the way we

have collected, distributed, used, shared,

stored and destroyed personal data has
to change and we must work hard over
the coming months and years to address
that. We at Birkett Long will of course
be happy to assist, in any way we can, to
help our clients manage those changes.
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The Digital

Economy Act

At the end of 2017, the Digital Economy Act 2017 came into force,
impacting upon all land connected with electronic communication
networks. The Act itself considers the rights of service operators,
such as BT or EE, over all land that holds, for example, masts, wires,
cabling or, as the Act broadly describes, any structure or thing that
is designed to be used for electronic communication networks. The

Act calls these ‘apparatus’.

If any of these electronic communication
apparatus, or something similar, is
situated within your property, then

the Act will affect it; the question is:
how much?

If you have an agreement in place

prior to 28 December 2017:

¢ By and large, you are not
significantly affected yet, as there
are few retrospective changes to the
rights that you or an operator had
over your land;

You are still entitled to terminate

the agreement in the same way and
can still be entitled to compensation
that recognises that the land is part of
the communications network; however

Should your agreement expire or
terminate, any new written agreement
will fall within the scope of the Act.

If you have made an agreement after

28 December 2017 or have no written

agreement in place:

* These are governed by the Act -
you cannot opt out of it;

* Your operator is entitled to install,

inspect, maintain, alter or repair the

apparatus, amongst others, as and

when is necessary - these are their

Code Rights;

Your operator is entitled to enter the

land to do the above and, further, has
the right to interfere or block access
within, to or from the land and even
cut back vegetation that may interfere
with the apparatus;

 If you do not have an agreement in
place yet, an operator may approach

you to enter into an agreement. If
you do not agree within 28 days, the
operator may apply to court to impose
an agreement and its terms upon you;
and

* Depending on the circumstances, the
operator can even circumvent that 28
day period if the agreement is urgent.

What can you do?

* You can respond in a timely manner
to ensure that court proceedings
are avoided and you can influence
the terms of the agreement with
your operator;

* Whilst you cannot limit the operator’s
Code Rights, you can negotiate an
agreement that manages the Code
Rights in a way that suits you; and

* You can consider redevelopment of
your land that would remove or affect
the apparatus and its functioning.

We are able to consider any current

or prospective agreement and advise
you on the best approach. If you would
like to discuss the way the Digital
Economy Act could affect your property
in more detail, or are concerned about
the effects the Digital Economy Act
could have on any agreement in the
future, please contact Daniel Sturman
on 01245 453811.
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